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allocated or paid to all patron-hos-
pitals solely on the basis specified in 
paragraph (b) of this section. 

(3) Services to other organizations. An 
organization does not meet the require-
ments of section 501(e) if, in addition to 
performing services for patron-hos-
pitals (entities described in subdivi-
sions (i), (ii) or (iii) of subparagraph 
(1)), the organization performs any 
service for any other organization. For 
example, a cooperative hospital service 
organization is not exempt if it per-
forms services for convalescent homes 
for children or the aged, vocational 
training facilities for the handicapped, 
educational institutions which do not 
provide hospital care in their facilities, 
and proprietary hospitals. However, 
the provision of the specified services 
between or among cooperative hospital 
service organizations meeting the re-
quirements of section 501(e) and this 
section is permissible. Also permissible 
is the provision of the specified serv-
ices to entities which are not patron- 
hospitals, but only if such services are 
de minimis and are mandated by a gov-
ernmental unit as, for example, a con-
dition for licensing. 

(e) Effective dates. An organization, 
other than an organization performing 
clinical services, may meet the re-
quirements of section 501(e) and be a 
tax exempt organization for taxable 
years ending after June 28, 1968. An or-
ganization performing clinical services 
may meet the requirements of section 
501(e) and be a tax exempt organization 
for taxable years ending after Decem-
ber 31, 1976. However, pursuant to the 
authority contained in section 7805(b) 
of the Internal Revenue Code, these 
regulations shall not become effective 
with respect to an organization which 
has received a ruling or determination 
letter from the Internal Revenue Serv-
ice recognizing its exemption under 
section 501(e) until January 2, 1987. 

[T.D. 8100, 51 FR 31615, Sept. 4, 1986; 51 FR 
33593, Sept. 22, 1986] 

§ 1.501(h)–1 Application of the expendi-
ture test to expenditures to influ-
ence legislation; introduction. 

(a) Scope. (1) There are certain re-
quirements an organization must meet 
in order to be a charity described in sec-
tion 501(c)(3). Among other things, sec-

tion 501(c)(3) states that ‘‘no substan-
tial part of the activities of [a charity 
may consist of] carrying on propa-
ganda, or otherwise attempting to in-
fluence legislation, (except as other-
wise provided in subsection (h)).’’ This 
requirement is called the substantial 
part test. 

(2) Under section 501(h), many public 
charities may elect the expenditure test 
as a substitute for the substantial part 
test. The expenditure test is described 
in section 501(h) and this § 1.501(h). A 
public charity is any charity that is 
not a private foundation under section 
509(a). (Unlike a public charity, a pri-
vate foundation may not make any lob-
bying expenditures: If a private founda-
tion does make a lobbying expenditure, 
it is subject to an excise tax under sec-
tion 4945). Section 1.501(h)–2 lists which 
public charities are eligible to make 
the expenditure test election. Section 
1.501(h)–2 also provides information 
about how a public charity makes and 
revokes the election to be covered by 
the expenditure test. 

(3) A public charity that makes the 
election may make lobbying expendi-
tures within specified dollar limits. If 
an electing public charity’s lobbying 
expenditures are within the dollar lim-
its determined under section 4911(c), 
the electing public charity will not owe 
tax under section 4911 nor will it lose 
its tax exempt status as a charity by 
virtue of section 501(h). If, however, 
that electing public charity’s lobbying 
expenditures exceed its section 4911 
lobbying limit, the organization is sub-
ject to an excise tax on the excess lob-
bying expenditures. Further, under sec-
tion 501(h), if an electing public 
charity’s lobbying expenditures nor-
mally are more than 150 percent of its 
section 4911 lobbying limit, the organi-
zation will cease to be a charity de-
scribed in section 501(c)(3). 

(4) A public charity that elects the 
expenditure test may nevertheless lose 
its tax exempt status if it is an action 
organization under § 1.501(c)(3)– 
1(c)(3)(iii) or (iv). A public charity that 
does not elect the expenditure test re-
mains subject to the substantial part 
test. The substantial part test is ap-
plied without regard to the provisions 
of section 501(h) and 4911 and the re-
lated regulations. 
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(b) Effective date. The provisions of 
§ 1.501(h)–1 through § 1.501(h)–3, are ef-
fective for taxable years beginning 
after August 31, 1990. An election made 
before August 31, 1990, under the provi-
sions of § 7.0(c)(4) or the instructions to 
Form 5768, will be effective under these 
regulations without again filing Form 
5768. 

[T.D. 8308, 55 FR 35588, Aug. 31, 1990] 

§ 1.501(h)–2 Electing the expenditure 
test. 

(a) In general. The election to be gov-
erned by section 501(h) may be made by 
an eligible organization (as described 
in paragraph (b) of this section) for any 
taxable year of the organization begin-
ning after December 31, 1976, other 
than the first taxable year for which a 
voluntary revocation of the election is 
effective (see paragraph (d) of this sec-
tion). The election is made by filing a 
completed Form 5768, Election/Revoca-
tion of Election by an Eligible Section 
501(c)(3) Organization to Make Expend-
itures to Influence Legislation, with 
the appropriate Internal Revenue Serv-
ice Center listed on that form. Under 
section 501(h)(6), the election is effec-
tive with the beginning of the taxable 
year in which the form is filed. For ex-
ample, if an eligible organization 
whose taxable year is the calendar year 
files Form 5768 on December 31, 1979, 
the organization is governed by section 
501(h) for its taxable year beginning 
January 1, 1979. Once made, the ex-
penditure test election is effective 
(without again filing Form 5768) for 
each succeeding taxable year for which 
the organization is an eligible organi-
zation and which begins before a notice 
of revocation is filed under paragraph 
(d) of this section. 

(b) Organizations eligible to elect the 
expenditure test—(1) In general. For pur-
poses of section 501(h) and the regula-
tions thereunder, an organization is an 
eligible organization for a taxable year 
if, for that taxable year, it is— 

(i) Described in section 501(c)(3) (de-
termined, in any year for which an 
election is in effect, without regard to 
the substantial part test of section 
501(c)(3)), 

(ii) Described in section 501(h)(4) and 
paragraph (b)(2) of this section, and 

(iii) Not a disqualified organization 
described in section 501(h)(5) and para-
graph (b)(3) of this section. 

(2) Certain organizations listed. An or-
ganization is described in section 
501(h)(4) and this paragraph (b)(2) if it 
is an organization described in— 

(i) Section 170(b)(1)(A)(ii) (relating to 
educational institutions), 

(ii) Section 170(b)(1)(A)(iii) (relating 
to hospitals and medical research orga-
nizations), 

(iii) Section 170(b)(1)(A)(iv) (relating 
to organizations supporting govern-
ment schools), 

(iv) Section 170(b)(1)(A)(vi) (relating 
to organizations publicly supported by 
charitable contributions), 

(v) Section 509(a)(2) (relating to orga-
nizations publicly supported by admis-
sions, sales, etc.), or 

(vi) Section 509(a)(3) (relating to or-
ganizations supporting public char-
ities), except that for purposes of this 
paragraph (b)(2), section 509(a)(3) shall 
be applied without regard to the last 
sentence of section 509(a). 

(3) Disqualified organizations. An orga-
nization is a disqualified organization 
described in section 501(h)(5) and this 
paragraph (b)(3) if the organization is— 

(i) Described in section 170(b)(1)(A)(i) 
(relating to churches), 

(ii) An integrated auxiliary of a 
church or of a convention or associa-
tion of churches see (§ 1.6033–2(g)(5)), or 

(iii) Described in section 501(c)(3) and 
affiliated (within the meaning of 
§ 56.4911–7) with one or more organiza-
tions described in paragraph (b)(3) (i) 
or (ii) of this section. 

(4) Other organizations ineligible to 
elect. Under section 501(h)(4), certain 
organizations, although not disquali-
fied organizations, are not eligible to 
elect the expenditure test. For exam-
ple, organizations described in section 
509(a)(4) are not listed in section 
501(h)(4) and therefore are not eligible 
to elect. Similarly, private foundations 
(within the meaning of section 509(a)) 
are not eligible to elect. For the treat-
ment of expenditures by a private foun-
dation for the purpose of carrying on 
propaganda, or otherwise attempting, 
to influence legislation, see § 53.4945–2. 

(c) New organizations. A newly cre-
ated organization may submit Form 
5768 to elect the expenditure test under 
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